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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

UNITED STATES OF AMERICA ) 

) 

v. ) Crim. No.l3-10200-GAO 

) 

DZHOKHAR A. TSARNAEV, ) 

Defendant ) 

GOVERNMENT’S MOTION TO SUPPLEMENT THE RECORD ON APPEAL 

Pursuant to Federal Rule of Appellate Procedure 10(e)(2)(B), the United States hereby 
moves to supplement the record with a number of items. 

In support of this motion, the government states as follows: 

1. On December 27, 2018, the defendant filed his opening brief in his appeal of his 
conviction and death sentence. The government’s response brief is currently due June 27, 2019. 

2. On appeal, the defendant seeks, among other relief, a remand to this Court for a 
hearing to detennine whether a surveillance video showing the defendant shopping at a Whole 
Foods store shortly after committing the Boston Marathon bombing was derived from allegedly 
involuntary statements the defendant made to FBI agents. (Opening Br. 344-379). As the 
defendant’s brief acknowledges (Opening Br. 354-356), defense counsel raised this issue for the 
first time during trial, three trial days after the video had already been admitted without 
objection, when counsel suggested that the defendant’s statement might have been the original 
tip that led to the government’s discovery of the video. The government responded that the tip 
came from a different witness, not from the defendant. See Doc. 1146 at 24. Defense counsel 
acknowledged that the defense “probably” had the relevant information in a database of tips that 
the government had provided, id. at 22, but noted that “it would be helpful if the government 
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could provide some documentation of the tip,” id. at 25. This Court declined to require the 
government to provide the defense with further documentation of the tip. Id. 

3. Under Federal Rule of Appellate Procedure 10(e)(2), “[i]f anything material to either 
party is omitted from or misstated in the record by error or accident, the omission or 
misstatement may be corrected and a supplemental record may be certified and forwarded ... by 
the district court before or after the record has been forwarded.” See United States v. Pagan- 
Ferrer, 736 F.3d 573, 584 (1st Cir. 2013) (noting that Rule 10(e) “authorizes the modification of 
the record,” but only to the extent it is necessary to “truly disclose[ ] what occurred in the district 
court”). Supplementation of the record, in order to clarify what occurred in district court, is 
appropriate in the circumstances here, where defendant on appeal seeks a remand and a hearing 
on an issue that was not timely raised and where defense counsel acknowledged at trial that 
relevant documentation that would resolve the issue may have already been provided. 
Accordingly, the government respectfully requests that the Court supplement the record on 
appeal to include the attached documents, which consist of (1) a redacted report from the FBI’s 
Orion database, which was provided to the defense before trial, documenting the original source 
of the infonnation leading to the Whole Foods video (Attachment 2); (2) a lightly-redacted 
version of that report disclosing the identity of the witness as Katherine Russell Tsarnaev, wife 
of the defendant’s brother Tamerlan Tsamaev (Attachment 3); (3) discovery letters 
memorializing disclosure to the defense of the redacted Orion report (Attachments 4-6); (4) a 
and Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) Report of Investigation that 
was provided in discovery at DT-0014775 (Attachment 7); and (5) a declaration of FBI Agent 
Timothy D. Brown (Attachment 1). Supplementation of the record with these materials will 
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enable the court of appeals to review the defendant’s claims with the benefit of the underlying 
documentation referred to by the parties in district court. 

Attachments: 

1. Declaration of Timothy D. Brown 

2. Redacted Orion report dated April 21, 2013 

3. Lightly redacted Orion report dated April 21, 2013 

4. Discovery letter dated March 14, 2014 

5. Discovery letter dated December 29, 2014 

6. Discovery letter dated January 8, 2015 

7. ATF Report of Investigation 


Accordingly, the government respectfully requests that this Court supplement the record 
with the attached items. 

Respectfully submitted, 

ANDREW E. LELLING 
United States Attorney 

By: Is/Nadine Pellegrini 

NADINE PELLEGRINI 
Assistant U.S. Attorney 

Date: June 19, 2019 
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CERTIFICATE OF SERVICE 


I hereby certify that this document, filed through the ECF system, will be sent 
electronically to the registered participants as identified on the Notice of Electronic Filing (NEF). 
The attachments provisionally filed under seal will be served via electronic mail on David 
Patton, counsel for Defendant Dzhokhar Tsamaev. 


/s/Nadine Pellegrini 
NADINE PELLEGRINI 
Assistant U.S. Attorney 
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DECLARATION OF TIMOTHY D. BROWN 

1. Timothy D. Brown, hereby make the following declaration: 

1.1 am a Supervisory Special Agent with the Federal Bureau of Investigation (FBI), and 
have been so employed since 2008. I served as a case agent in the investigation and prosecution 
of Dzhokhar Tsamaev and am quite familiar with the facts of this case. 

2. The FBI previously used a database called “Orion” to catalogue tips and send leads to 
investigators. In an Orion database entry, the “created by” timestamp denotes the specific date 
and time that the information was entered into the Orion database. This is not always indicative 
of the date and time the information was originally received by the FBI. 

3. Prior to trial in this case, the government made certain information available to the 
defense on a stand-alone computer that was provided by the FBI. On June 17, 2019,1 reviewed 
the hard drive of that stand-alone computer and confirmed that a redacted “Orion Information 
Package” dated April 21, 2013, attached hereto as Exhibit 1, was available for the defense to 
view on that stand-alone computer prior to January 12, 2015. 

4. A lightly-redacted version of the April 21, 2013 Orion report—obtained from FBI 
records—is attached hereto as Exhibit 2. The formatting of that report is not identical to Exhibit 
1 because Orion no longer exists, and I was unable to re-create the exact screenshot. But the 
information contained in the Exhibit 2 accurately reflects what is in Exhibit 1. The apparent one- 
hour discrepancies in the timestamps results from the fact that some of the timestamps are in 
Eastern Daylight Time (EDT) and some are in Eastern Standard Time (EST). 

5. Exhibits 1 and 2 reflect that the tip regarding Whole Foods was entered into the Orion 
database at 2:24 EDT on April 21, 2013. Exhibit 2 reveals that the originator of the tip was 
Katherine Russell Tsamaev, wife of Tamerlan Tsamaev, brother of the Defendant Dzhokhar 
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Tsamaev. 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. Executed on June / 9, 2019, in C^hcLSZA _, 

Massachusetts. 
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IP ID: BS-A002333 


ORION INFORMATION PACKAGE IP# BS-A002333 


Current Date: 
Created By: 
Received By: 


Precedence: 


- 04/21/2013 01:24 PM EST 


- 04/21/2013 02:20 PM EST 


SOURCE(S) OF INFORMATION 


Contact Method: 
Reporting Person: 


Telephonic 
Mark Hastabacka 


NARRATIVE 


^Between 03:00 pm and 03:30 pm on 04/15/13 (the day of the marathon), Black Hat (Tamerlan 
Tsarnaev) is supposed to have been shopping for milk at the Whole Foods on River Street in Cambridge. 


r 04/21/2013 01:24 PM EST] 


DESCRIPTIVE DATA 


Organization: 


Type: Business 
Whole Foods 

Business/Employment 
Address: 


LEADS FROM FBI Boston Investigations 


Lead Number: 
Type: 

To: 

Lead: 


Disposition: 


BS-A002333-01 

Status: 



Pisposition Pata for Lead Number BS-AQQ2333-Q1 

Reviewed video surveillance of store video from 04/15/13 between 14:55 and 15:45 to 
see if suspect #1 entered store at that time. No one matching description of Tamerlan 
Tsarnaev was seen. 


ADMINISTRATIVE SECTION 

IP Status: 




Submitted By: 
ASSESSMENT 
Assessment By: 

LEAD EVALUATION 
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IP ID: BS-A002333 


ORION INFORMATION PACKAGE IP# BS-A002333 


Current Date: 
Created By: 
Received By: 


Precedence: HHhHI 

(FBI - Boston at FBI Boston JOC) - 04/21/2013 02:24 PM EDT 
| - 04/21/2013 02:20 PM EST 


SOURCE(S) OF INFORMATION 


Contact Method: 
Reporting Person: 


Telephonic 


Mark Hastabacka 



NARRATIVE 

I Between 03:00 pm and 03:30 pm on 04/15/13 (the day of the marathon), Black Hat (Tamerlan Tsarnaev) 
is supposed to have been shopping for milk at the Whole Foods on River Street in Cambridge. Obtain video 
evidence for before and after relevant times, interview staff and coduct logical investigative actionl. 
Informatiorw^ceivecyj^^ark Hastabacka based on interview with Black Hat's wife Katherine Russell 
Tsarvaev.f^^^H^^HH (FBI - Boston at FBI Boston JOC) - 04/21/2013 02:24 PM EDT] 


DESCRIPTIVE DATA 


Organization: 


Type: Business 
Whole Foods 

Business/ Employment 
Address: 


River Street 


Cambridge, MA 02139 


LEADS FROM FBI Boston Investigations 


Lead Number: 
Type: 

To: 

Lead: 


BS-A002333-01 





Disposition Data for Lead Number BS-A002333-01 

Disposition: Reviewed video surveillance of store video from 04/15/13 between 14:55 and 15:45 to 

see if suspect #1 entered store at that time. No one matching description of Tamerlan 
Tsarnaev was seen. 


ADMINISTRATIVE SECTION 
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Submitted By: 
ASSESSMENT 


Assessment By: 


(FBI - Boston at FBI Boston JOC) - 04/21/2013 02:24 PM EDT 


(FBI - Boston at FBI Boston JOC) - 04/21/2013 02:32 PM EDT 


Investigations: 
Evaluated By: 


Leads Required 


(FBI - Boston at FBI Boston JOC) - 04/21/2013 01:33 PM EST 


LEAPS 



The following Index Records are currently associated with the information contained within this IP. Since 
Index Records are subject to update at any time , it should be recognized that viewing or printing this IP at a 
later date may produce Index Records that could be significantly different than those displayed here. 

Person: Mark Hastabacka 


Organization: 


Related IP ID(s): 

Type: Business 
Whole Foods 

Business/Employment 

Address: 


Related IP ID(s): 


BS-A001825 : BS-A002333 


River Street 
Cambridge, MA 02139 
Whole Foods 


IP ID: BS-A002333 

























Case l:13-cr-10200-GAO Document 1772-4 Filed 06/19/19 Page 1 of 3 



U.S. Department of Justice 

Carmen M. Ortiz 

United States Attorney 
District of Massachusetts 


Main Reception: (617) 748-3100 


John Joseph Moakley United Stales Courthouse 
1 Courthouse Way 
Suite 9200 

Boston, Massachusetts 02210 


March 14, 2014 


BY ELECTRONIC AND REGULAR MAIL 


Timothy Watkins, Esq. 

William Fick, Esq. 

Miriam Conrad, Esq. 

Judy Clarke, Esq. 

David Bruck, Esq. 

Federal Defender’s Office 
51 Sleeper Street, 5th Floor 
Boston, MA 02210 

Re: United States v. Dzhokhar Tsamaev, Critn. No. 13-10200- GAO 
Dear Counsel: 

We are writing in response to your outstanding discovery requests, and to provide you 
with additional materials in the above-captioned case. 

Production Materials . Enclosed with this letter are five discs. Two of them are labeled 
DT-0033035 - DT-0044236, and DT-0032106 - DT-0033034 respectively. They contain 
additional photos, videos, reports, and electronic data that you have requested in discovery. 
Indices for these discs are being provided to you by email. (Please note that DT-0039602 - DT- 
0039670 are placeholders for some corrupted photos which we will provide to you when 
replacements are obtained.) In addition, a 500GB hard drive labeled DT-0044240 is included, as 
well as a courtesy copy. The index of materials on the hard drive is labeled as DT-0044241. 

The remaining three discs are labeled DT-0044237, DT-0044238, and DT-0044239, and are 
associated with a T-Mobile Cellphone extraction described below. 

The so-called 1A l ist. We have attempted to identify each of the 170-plus items that you 
requested in your letter of January 28, 2014. We object to the production of virtually all of them 
at this time because they are not Rule 16 material, nor favorable and material within the meaning 
of Brady, or they are Jencks material. Nevertheless, in the spirit of cooperation, we have 
produced most of them. More specifically, some of them we have already produced, some we 
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are producing today, some we intend to produce early next week, and some we decline to 
produce altogether on the grounds that they are not discoverable. In cases where we have 
already produced a requested item or are producing it today, we have annotated and included the 
list you provided us with the item’s Bates number. In cases where we intend to produce an item 
early next week, we have annotated the list either with the word “DT-0044242” or the word 
“forthcoming,” both in red ink. In cases where we decline to produce an item, we have 
annotated the list with the initials “ND.” 

The list of evidence at the FBI Lab in Quantico. In an effort to further ensure that you 
have complete and accurate lists of evidence, we are emailing you today an updated copy of the 
list of discoverable items which are located at Quantico along with their IB numbers in Excel 
format. 


Quantico visit . Although the FBI Lab at Quantico had proposed the weeks of March 17 
and March 24, 2014 to permit you to inspect the evidence at that location, we understand that 
timing does not work for you. The Lab can accommodate you the week of April 6, 2014. If that 
week is inconvenient, the next available week will be after the 2014 Boston Marathon, given the 
additional security measures occasioned this year. 

Tips and Leads. We have previously offered, and you have recently requested, access to 
the thousands of “tips” received by the FBI in connection with this investigation. In light of the 
volume of this information, the difficulty of viewing it without certain software, and our inability 
to redact sensitive and personal information, we will make it possible for you to review this 
inf ormation at the FBI or the US Attorney’s Office. This information is not Rule 16 material, 
and virtually all of it (if not all) is neither favorable or material within the meaning of Brady . 
Consequently, we do not believe we are required to copy it for you, and we decline to do so. 

Surveillance video and photos. We have previously provided to you several terabytes of 
data that consist largely of videos and photos taken by spectators along the Marathon route on 
Boylston Street, as well as surveillance video from establishments located on Boylston Street, 
even though the vast bulk of it is neither Rule 16 material nor favorable or material within the 
meaning of Brady . To the extent that you wish to view tire balance of all such information in our 
possession, which constitutes multiple terabytes of data, and which would be time-consuming 
and burdensome to copy, we object. The information is not discoverable under Rule 16 or 
Brady . Nevertheless, without waiving that objection, we will make the requested information 
available to you on a computer at the FBI or the US Attorney’s office, but we decline to provide 
a copy of it. 

T-Mobile HTC Cellphone-61 Laurel-1 W4 . The three discs labelled DT-0044237, DT- 
0044238, and DT-0044239 contain the physical extraction of this phone, which belonged to 
Tamerlan Tsarnaev. 

026-Katherine’s iPhone . Our only extraction of this phone was provided to you on 
January 8, 2014. Currently, we do not plan to do another. 
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Garniin GPS from Mercedes , Our only extraction of this device has already been 
produced to you. Currently, we do not plan to do another. 

Black phone iPhone-63 and 16 gb iPhone 4 . Agents were not able to “power up” either 
of these telephones or extract information from them through a cable. 

Business Records . We have provided you with numerous business records and are in the 
process of processing additional records for you. We can provide you with a list of the records 
that we have and will provide you, but we decline to provide you information about what we are 
not making available to you. 

FBI attempts to solicit Tamerlan Tsarnaev and contacts with his family . The government 
has no evidence that Tamerlan Tsarnaev was solicited by the government to be an informant. 

As for information about any contacts between the government and other Tsarnaev family 
members, it appears from your letter that this information is already available to you through the 
family members themselves. 

FISA/CIPA . We are aware of the legal requirements for the use of FISA-derived 
evidence and will abide by them. 

To the extent that we have not responded to a request for discovery, you should consider 
this our declination. 

We are aware of our continuing discovery obligations and will produce any new 
discoverable information that we obtain. 

To date, we have received no reciprocal Rule 16 discovery from you, even though the 
date for production of such discovery is long past. Without waiving our right to object to the 
admission of any evidence on grounds that it was not timely produced, we reiterate our request 
that you produce reciprocal discovery immediately. 


Sincerely, 


By: 


CARMEN M. ORTIZ 
United States Attorney 



Aloke Chakravartyi 
Wi Ilian/ Weinreb 

[I 

Nadine Pellegrini , 
Assistant U.S. Attorneys 
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U.S. Department of Justice 

Carmen M. Ortiz 

United States Attorney 
District of Massachusetts 

Main Reception: (617) 748-3100 John Joseph Moakley United States Courthouse 

1 Courthouse Way 
Suite 9200 

Boston, Massachusetts 02210 

BY E-MAIL December 29,2014 

Timothy Watkins, Esq. 

William Fick, Esq. 

Miriam Conrad, Esq. 

Judy Clarke, Esq. 

David Bruck, Esq. 

Federal Defender’s Office 
51 Sleeper Street, 5 th Floor 
Boston, MA 02210 

Re: United States v. Dzhokhar Tsarnaev, Crim. No. 13-10200-GAQ 
Dear Counsel: 

We write to provide the following notice: 

1. As you know, the government intends to offer the statements that the defendant wrote 
in the Franklin Street boat at trial. Within the next ten days, the government intends 
to cut the area of the boat containing the writings out of the vessel and will introduce 
these pieces at trial in lieu of the entire boat. 

2. The government has previously made available to you a stand-alone computer 
containing a variety of information including imagery, tips and leads, and chain of 
custody forms. Since your staff reviewed the materials several months ago, we 
notified you that additional tips and leads and chain of custody forms had been placed 
on the computer for your review. Since we will be commencing trial and it will no 
longer be practicable to manage the stand-alone computer for your review of this 
information, we are letting you know that we’ll keep the computer available for your 
review at the Williams Building until jury selection begins. Please let us know if and 
when your people intend to review it. 

3. The government sent the hat that was recovered in the Franklin Street boat to the 
Massachusetts State police laboratory for analysis. The analysis, which identified the 
defendant’s DNA profile, is attached to this email. We anticipate Ms. Montgomery 
testifying to the results of this supplemental analysis consistently with the report. She 
found that the chances of a randomly selected Caucasian person having the same 
DNA profile as that found on portions of the hat (16-1.1.1 and 16-1.2.1) was less than 
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Timothy Watkins, Esq, et al. 
December 29, 2014 
Page 2 


one in 1.928 quadrillion and more unlikely in other population groups. She excluded 
Tamerlan Tsamaev and Sean Collier from having been contributors to the DNA 
found on the hat. 


If you have any questions, please do not hesitate to call. 

Sincerely, 

CARMEN M. ORTIZ 
United States Attorney 

By: /s/Aloke Chakravarty 

Aloke Chakravarty 
William Weinreb 
Nadine Pellegrini 
Assistant U.S. Attorneys 

Steve Mellin 

Trial Attorney 

U.S. Department of Justice 
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U.S. Department of Justice 

Carmen M. Ortiz 

United States Attorney 
District of Massachusetts 


Main Reception: (617) 748-3100 John Joseph Moakley United States Courthouse 

1 Courthouse Way 
Suite 9200 

Boston, Massachusetts 02210 


BY E-MAIL January 8, 2015 

Timothy Watkins, Esq. 

William Fick, Esq. 

Miriam Conrad, Esq. 

Judy Clarke, Esq. 

David Bruck, Esq. 

Federal Defender’s Office 
51 Sleeper Street, 5 th Floor 
Boston, MA 02210 

Re: United States v. Dzhokhar Tsamaev. Crim. No. 13-10200-GAQ 
Dear Counsel: 

We write to follow-up with your request for certain items that we had made available on 
or with the stand-alone computer available for your inspection. We recognize that in light of the 
press of business you have asked for more time to potentially review this material. Although we 
will continue to make the stand-alone computer available into Monday of next week (January 12, 
2015), given the demands on our own personnel and in light of trial demands, we ask that you 
complete your review by January 13, 2015. 

Accompanying, please find the items we discussed today, two DVD-Rs containing 
scanned copies of the chain of custody forms for the FBI’s IB evidence that has been made 
available to you. They are labeled DT-0106254 and DT-0106255. Also, the surveillance 
footage from the interior cameras of the Forum restaurant was imaged and placed on a hard 
drive, labeled DT-0106256. 

Thank you. 


Sincerely, 

CARMEN M. ORTIZ 
United States Attorney 

By: /s/Aloke Chakravartv 

Aloke Chakravarty 
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Timothy Watkins, Esq, et al. 
January 8, 2014 
Page 2 


William Weinreb 
Nadine Pellegrini 
Assistant U.S. Attorneys 

Steve Mellin 

Trial Attorney 

U.S. Department of Justice 
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U.S. Department of Justice 1 Report of Ill CStigatioil 

Bureau of Alcohol, Tobacco, Firearms and Explosives 


Title of Investigation: 

Boston Marathon Explosion 


I tnvestioatinn Number 



Report Number: 


SUMMARY OF EVENT: 

| On April 21, 2013 ATF Special Agent Mattheu Kelsch and Boston Police 
Detective John O’Connor reviewed video surveillance from the Whole Foods Market, 340 River Street, 

Cambridge, MA 02139 with negative results. 

NARRATIVE: 

1. On April 21, 2013 ATF Special Agent Mattheu Kelsch and Boston Police Detective John O’Connor reviewed 
video surveillance from the Whole Foods market, 340 River Street, Cambridge, MA 02139 with negative 
results. 

2. S/A Kelsch and Detective O’ Connor met with Jeremy Medeirosat the Whole 
Foods Market. Mr. Medeiros stated that the surveillance system is comprised of two Digital Video Recording 
Systems. One of the systems was broken and did not record any of the cameras assigned to it. The second 
system did record, however the recorded footage was blurry and unclear. He stated that the functioning system 
was broken and unable to record to external media (DVD or USB Drive), 


3, Investigators viewed the main entry camera view from 2:55 pm to 3:45 pm for April 15, 2013. The time stamp 
on the recorded was correct. No one matching the description of Tamerian Tsarnaev (Black Hat) was seen 
entering or leaving the store during that time frame. 


4. Mr. Mederios stated that the recorded footage would last approximately fourteen days before being written 
over. 

5. S/A Kelsch then spoke telephonically with IT Specialist Mike Archambault^^^^^^^J and asked if 
transactions with credit cards can be searched via name only. He stated that they can only search the transaction 
using the last four digits of the credit card used for the purchase. 


Prepared by: 

Mattheu P. Kelsch 

Title: 

Special Agent, Boston II Field Office 

s 


Date: 

2-0(3 

Authorized by: 

Title: 

Signature: / 

Date: 

Thomas F. Crowley 

Acting Group Supervisor, Boston II Field Office 


W-G 

Second level reviewer (optional): 

Guy N. Thomas 

Title: 

Special Agent in Charge, Boston Field Division 

^Signature: ^ 

Date: 
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